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Re: Official Opinion Concerning the Ability of Full-Time State's Attorneys to 

Engage in the Private Practice of Law 

Dear State's Attorney Kelley, 

In your capacity as the State's Attorney for Custer County you have requested 
an official opinion from the Attorney General's Office on the following question: 

QUESTION: 

Does SDCL § 7-16-9 prohibit full-time state's attorneys from engaging in the 
private practice of law, outside of their state's attorney's position, whether done 
with or without compensation? 

ANSWER: 

No. SDCL § 7-16-19 only prohibits a full-time state's attorney from 
representing a private party in a civil or criminal proceeding pending in the 
courts of the State. SDCL § 7-16-9 does not prohibit a full-time state's 
attorney from otherwise engaging in the private practice of law. 
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If the Legislature intended to limit a full-time state's attorney's ability to 
engage in the private practice of law, it could have included that 
limitation in the statute. For comparison consider the statutory 
language limiting the Attorney General's ability to conduct private legal 
work. "The attorney general shall serve on a full-time basis and may not 
actively engage in the private practice of law." SDCL § 1-11-1.1. The 
Legislature prohibited the Attorney General from engaging in any private 
legal practice. In contrast, the Legislature has only prohibited full-time 
state's attorneys from representing private legal clients in proceedings 
before the civil and criminal courts of the State. 

I must "assume that statutes mean what they say and that legislators 
have said what they meant." Reck v. S.D. Bd. of Pardons & Paroles, 2019 
S.D. 42, ,r 14, 932 N.W.2d 135, 140 (cleaned up). The language of SDCL
§ 7 -16-1 9 does not pro hi bit a full-time state's attorney from providing
legal counsel to private clients in matters that are not before the various
courts of the State.

CONCLUSION: 

I conclude that SDCL § 7-16-19 prohibits a full-time state's attorney 
from representing a private party in a civil or criminal matter in the 

courts of the State. The statute does not prohibit a full-time state's 
attorney from otherwise engaging in the private practice of law. 

Sincerely, 

Marty . J ckley 

ATTORNEY GENERAL 

MJJ/EEH/SRB/dd 
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